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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATIOANEY GENERAL

Honorable D. . Greerx
State Highway Engln*er
Austin 26, Texas ' ~

Dear 31ir
Opinion No. 0-78233
Re: Under Artiale 827,

Texas Penal Code,.
1oeaaitv Ao0.8.,

Sestion 8,
sriArtiole

the City of Houat based up-
on an englped g padl traffio
inpvestigatd : such -
spesd to be Ye snd

We are in roeoipt of ¥

!xprosswuys thy

J P
be & Yredyay de:ign»d for faast movins
N¢ s8ing’ of the Freeway at grade

After oomphletion or the Expressway, in order to
y Aaxinum efficiensy of the projeot, it will

xGle £or the City to spesd zone the Freeway

ipfimum and minimum speeds, the maximum to bde
»on of thirty miles per hour, To adgomplish this
we propose to enter into an agreement with the (Jity of
Houston under the authority of Article 6673b, Vernon's
Texas Oivil Statutea, however, before taking any aotlon
in the matter, we would appreciate your opinion and ad-
vise on the following questiqnas:

"}, Under Article 887a, Seotion 8, of the Texas
Penal Code, or Artiole 1085a, Texas Civil
Statutes, oen the City of Houston, a home
rule olty, dased upon an sngineering and
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traffio investigation showing such spesd

10 be reagonadle md pruodent, legally mone
such Fresway for neximum speeds in exoess of
thirty miles per hour?

"2, Can thh City of Houston, & home rule olty,
legally z0ne susch Freeway for minimum speed
and legally enforoe the minimum speed re-
qui rement so fixed?"

Artiocle 827a, Jeotion 8, Vernon's Penal (ode, provides in
part as followst

"I¢ shall bde unlawful for any person. ., ., to drive
or operate & motor or other vehiocle within the corporate
1imits of an incorporated oity or town, or within or
through any town or village not incorporated at% a greater
rate of speed than thirty (30) miles per hour. . ."

The fifth paragraph of sald Article, supra, provides as
follows:

*That whenever the governing bodies of ilncorpora-
ted oities and towns in this State within their res-
peotive Jurisdiotions determine upon the basis of an
enginssring and traffio investigation that the maximunm
reasonable and prudent apeed at any interseotion or
other portion of the highway, ®ased upon the inter-
sections, rsilway grade orossings, ourvea, hills, width
and condftion of pavement and other eonditions on such
highway, and the usual traffie thereon, 1s greater or
less than the speed limits haereinbefore se Drih, 881l
gove ng bodles shall have tBa& power and authority to
determine and declare the maximum reasoisble md prudent
apeed limit thereat, which ahall be effegtive at such
intersestion or other place."” (Ginderscoring ours)

we think the lapt adbove quoted paragraph of the sald stat-
ute clearly authorizes an affirmative answer %o your question number
one and we so answer it,

Now in regard to your second gquestion, Artlsle 1175, V.A.C.S.,
Onu?oiitlng various powers granted home rule olties, provides in part
s follows:

"3e0. 20, To license, opsrate and control the
operation of all character of vehicles using the pudblle
streets, inoluding motoroyocles, sutomobiles or like
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vehiocles and to preseribe the speed of the same., . ."
(Underscoring ours]

"Ses. 34. To enforoe all ordinances nscessary to
proteot health, 1ife and property. , . and to pressrve
and enforce thelgood government, order and security of
the oity and its inhabitants.”

It appears to us that theae sections 20 and 34 of the
statute, supra, suthorize an affirmat ive answer to your question
number two, and we so answer it., FEspecially is this trus for the
reason that we have found no State law flxing & minjimum spesed for
vohiounlar traffio and consequently an ordinance passed by a home
rule oity fixing a minimum apeed for vehlsular traffiec upon ser-
tain streets, would not be in conflioet with any State law and is
valid 1f reasonabdle,

-y ) e ey o e e

We have not found any 41 reot precedents in the law oases,
but the following ocases heve been considered for their genersl prin.
aiples in arriving at our oonoluslons:

"The powers of municipsl corporations within the
Home Rule Amendment embrace all povers not prohiblited
by Constitution or statute.” Miller v, Uvalde Co.,
Civ. App., 20 d9.%. 84 403,

n0ities may do all things Legislature conld have
suthorized, not in violation of Constitutlon or general
laws.” Bland v. Clty of Taylor, Civ. App., 37 8.%W. 24

"The powers of & home rule oity are derived fiom
Const, art, 11, 8 5, and hence express grant of power
by Legislature is unnecessary and only limitatlions upon
c{ty's power need be gonsidered." Yellow Cab Transils

Co. v, Tuok, Civ. App., 113 3,¥. 24 405,

"The powers granted home-rule olties under oonsti-
tution are broad and governed as to limiteations only
by legislative enaotment.” Ex parte Newberg, 14G Cr.
Re 211, 143 3.W. 24 788,

*shether an ordinange is unreasonable is a question
of law for the court.” Miks v, Leath, 28 S.W. 284 726.

nput a gourt will 2ot dsslare an ordinanoce uareason-~
adls unless it clearly appears to be so." VWest v. City of
Weoo, 270 S.W. 282, 116 Texas 472,
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nIL the matter is in doubt the ordinance will dbe
upheld,” Tx parte VWilchar, 278 3.7. 850,

"A clty's regulation, relative to the use of the
streets by vehicles, whieh 13 within the scope of its
sharter powets, is not inhibvited dy State law or the
Congtitution, unless threre is a ¢onflict.” CGCenusa ¥.
City of Houston, Texes, 10 3.%. 24 778,

"A aity may prescribe additional regulations es to
matters not covered by law," Miks v. Leath, 28 S.%,
24 728,

"And ordlinarily a city may forhid the use of certain
congested streetsg by partloular olasses of vehioles,.,"
wald v. Clty of Tt. Viorth, 858 3.%. 1114, Zrror Refused.

In view of our oconcluslons, we have pretermitted ¢ dis-
cuesion of Article 108%e, V.4.Ce3., 83 1t apcears that gsuoh art-
locle merely pertains to the laying out, construotion and soqulisi-
tion of a freeway and authorlzing closlag of streets near its
iatersection,

L}

We express no opinion conoerning the constitutionality of .
the delezation of authorlty to citles and towns contained in the
ritth paregraph of said Artiole 227a, 3ection 8,

Yours very truly

ATTORIEY GTET,

L OF TZXAS

TIRET AEZTRT MeCan
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